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Item 1.01 Entry into a Material Definitive Agreement
Item 3.02 Unregistered Sales of Equity Securities
Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year
 
April 2018 Private Placement
 
Avalon GloboCare Corp. (the “Company”) entered into a Subscription Agreement with two accredited investors (the “April 2018
Accredited Investors”) pursuant to which the April 2018 Accredited Investors will purchase 2,850,000 shares of the Company’s common
stock (“April 2018 Shares”) for a purchase price of $4,987,500 (the “Purchase Price”). The closing occurred with respect to $3,500,000 on
April 20, 2018. In connection with this private offering, the Company is required to pay Boustead Securities, LLC (“Boustead”), a
registered broker-dealer, a cash fee of equal to 7% of the gross proceeds received by the Company from such closing and issue Boustead
warrants in the Company exercisable for a period of five years equal to 7% of the gross proceeds received by the Company from such
closing, divisible by and exercisable at a strike price equal to 100% of the fair market value of the common stock for the Company as of the
date of the closing.
 
The offer, sale and issuance of the above securities were made to accredited investors and the Company relied upon the exemptions
contained in Section 4(a)(2) of the Securities Act and/or Rule 506 of Regulation D promulgated there under with regard to the sale. No
advertising or general solicitation was employed in offering the securities. The offer and sales were made to accredited investors and
transfer of the common stock will be restricted by the Company in accordance with the requirements of the Securities Act of 1933, as
amended.
 
DOING Biomedical Technology Co., Ltd. Investment
 
On March 3, 2017, the Company entered into and closed a Subscription Agreement with an accredited investor (the “March 2017
Accredited Investor”) pursuant to which the March 2017 Accredited Investor purchased 3,000,000 shares of the Company’s common stock
(“March 2017 Shares”) for a purchase price of $3,000,000 (the “DOING Investment”). The Company, Avalon (Shanghai) Healthcare
Technology Co., Ltd. (“Avalon Shanghai”), Beijing DOING Biomedical Technology Co., Ltd. (“DOING”), and the March 2017
Accredited Investor entered into a Share Subscription Agreement whereby the parties acknowledged, among other things, that DOING
agreed to transfer the purchase price to Avalon Shanghai on behalf of the March 2017 Accredited Investor and the March 2017 Accredited
Investor agreed to transfer the March 2017 Shares to DOING upon DOING completing the registration of the acquisition of the March
2017 Shares with the Beijing Commerce Commission (“BCC”), and obtaining an Enterprise Overseas Investment Certificate (the
“Investment Certificate”) from BCC. If DOING fails to complete the registration and acquire the Investment Certificate within one year of
the closing then Avalon Shanghai was required to transfer $3,000,000 with interest of 20% to DOING upon the request of DOING (the
“BCC Repayment Obligation”). Further, Wenzhao Lu, the Company’s director and major shareholder, and DOING entered into a Warranty
Agreement. Pursuant to the Warranty Agreement, Mr. Wenzhao agreed to (i) cause us to be liable to DOING in the event the March 2017
Accredited Investor defaults in its obligations to DOING, (ii) cause the March 2017 Accredited Investor to transfer the March 2017 Shares
to DOING upon DOING’s receipt of the Investment Certificate from BCC, (iii) within three years from the date of the Warranty
Agreement, DOING may require Mr. Wenzhao to acquire the March 2017 Shares at $1.20 per share upon three-month notice, and (iv) in
the event Mr. Wenzhao does not acquire the March 2017 Shares within the three month period, interest of 15% per annum will be added to
the purchase price.
 
On April 23, 2018, the Company, Avalon Shanghai, DOING and March 2017 Accredited Investor entered into a Supplementary Agreement
Related to Share Subscription pursuant to which Avalon Shanghai agreed to pay approximately USD $1,305,000 to DOING representing
one-third of the DOING Investment plus 20% interest resulting in a reduction in the March 2017 Shares by one-third to 2,000,000 shares.
Further, the parties agreed that the BCC Repayment Obligation shall be extended to July 31, 2018 at which time DOING may require that
the Company pay $2,000,000 plus 20% interest to DOING resulting in the cancellation of the remaining March 2017 Shares. However,
DOING may, in its discretion, require that the remaining March 2017 Shares be transferred to a new nominal holder who shall pay the
required subscription price, which funds will, in turn, be used to satisfy the BCC Repayment Obligation.
 
Amended and Restated Certificate of Incorporation and Amended and Restated Bylaws
 
On April 3, 2018, the Company mailed a Definitive Schedule 14C Information Statement (the “Information Statement”) to its shareholders
providing that the Company will file the Amended and Restated Certificate of Incorporation (the “Restated Charter”) with the Delaware
Secretary of State and adopt the Amended and Restated Bylaws (the “Restated Bylaws”) effective on the 20th calendar day following the
mailing of the Information Statement. On April 25, 2018, the Restated Charter of the Company became effective upon its filing with the
Secretary of State of the State of Delaware. Further, the Amended and Restated Bylaws have been adopted.
 

 



 

 
A description of the Restated Charter and Restated Bylaws is set forth in the Information Statement and such disclosures are incorporated
into this Item 5.03 by reference herein.
 
The foregoing information is a summary of the agreements and governing documents described above described above, is not complete,
and is qualified in its entirety by reference to the full text of the agreements and governing documents, which are attached as exhibits to this
Current Report on Form 8-K.  Readers should review the complete documents for a complete understanding of the terms and conditions
associated with this transaction.
 
Item 9.01 Financial Statements and Exhibits
 

Exhibit No. Description
3.1 Amended and Restated Certificate of Incorporation of Avalon GloboCare Corp.

 
3.2 Amended and Restated Bylaws of Avalon GloboCare Corp.

 
4.1 Form of Subscription Agreement by and between Avalon GloboCare Corp. and the April 2018 Accredited Investor

(1)
 

4.2 Supplementary Agreement Related to Share Subscription by and between Avalon GloboCare Corp., Avalon
(Shanghai) Healthcare Technology Co., Ltd., Beijing DOING Biomedical Technology Co., Ltd. and Daron Liang
dated April 23, 2018 (English translation)

 
(1) Incorporated by reference to Exhibit 4.1 of the Form 8-K Current Report filed with the Securities and Exchange Commission on

April 18, 2018.
 

SIGNATURES
 

Pursuant to the requirements of the Securities and Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf
by the undersigned hereunto duly authorized.
 
 AVALON GLOBOCARE CORP.  
    
Dated: April 26, 2018 By: /s/ Luisa Ingargiola  
  Name: Luisa Ingargiola  
  Title: Chief Financial Officer  
 

 

http://www.sec.gov/Archives/edgar/data/1630212/000161577418002711/s109704_ex4-1.htm
http://www.sec.gov/Archives/edgar/data/1630212/000161577418002711/s109704_ex4-1.htm


Exhibit 3.1
 

AMENDED AND RESTATED
 

CERTIFICATE OF INCORPORATION
 

OF
 

AVALON GLOBOCARE CORP.
 

Avalon GloboCare Corp., a corporation organized and existing under the laws of the State of Delaware (the “Corporation”),
hereby certifies as follows:

 
1.       The name of the Corporation is Avalon GloboCare Corp. The date of the filing of its original Certificate of Incorporation

with the Secretary of State of the State of Delaware was July 28, 2014 (the “Original Certificate”). The name of the Corporation in the
Original Certificate was Global Technologies Corp.

 
2.       On September 29, 2016, the Corporation filed a Certificate of Amendment to the Original Certificate to change its name

from Global Technologies Corp. to Avalon GloboCare Corp., which Certificate of Amendment became effective of October 18, 2016 (the
“Certificate of Amendment”).

 
3.       This Amended and Restated Certificate of Incorporation (this “Certificate”) amends, restates and integrates the provisions

of the Original Certificate and the Certificate of Amendment (the “Existing Certificate”), and was duly adopted in accordance with the
provisions of Sections 228, 242 and 245 of the General Corporation Law of the State of Delaware (the “DGCL”).

 
4.       The text of the Existing Certificate is hereby amended and restated in its entirety to provide as herein set forth in full.
 

ARTICLE I  
 

The name of the Corporation is Avalon GloboCare Corp.
 

ARTICLE II  
 

The address of the Corporation’s registered office in the State of Delaware is c/o The Corporation Trust Company, 1209 Orange
Street in the City of Wilmington, County of New Castle, 19801. The name of its registered agent at such address is The Corporation Trust
Company.

 
ARTICLE III  

 
The purpose of the Corporation is to engage in any lawful act or activity for which corporations may be organized under the

DGCL.
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ARTICLE IV 

CAPITAL STOCK
 

The total number of shares of capital stock which the Corporation shall have authority to issue is Five Hundred Million
(500,000,000), of which (i) Four Hundred Ninety Million (490,000,000) shares shall be a class designated as common stock, par value
$0.0001 per share (the “Common Stock”), and (ii) Ten Million (10,000,000) shares shall be a class designated as undesignated preferred
stock, par value $0.0001 per share (the “Undesignated Preferred Stock”).

 
Except as otherwise provided in any certificate of designations of any series of Undesignated Preferred Stock, the number of

authorized shares of the class of Common Stock or Undesignated Preferred Stock may from time to time be increased or decreased (but not
below the number of shares of such class outstanding) by the affirmative vote of the holders of a majority in voting power of the
outstanding shares of capital stock of the Corporation irrespective of the provisions of Section 242(b)(2) of the DGCL.

 
The powers, preferences and rights of, and the qualifications, limitations and restrictions upon, each class or series of stock shall be

determined in accordance with, or as set forth below in, this Article IV.
 

A. COMMON STOCK
 

Subject to all the rights, powers and preferences of the Undesignated Preferred Stock and except as provided by law or in
this Certificate (or in any certificate of designations of any series of Undesignated Preferred Stock):

 
(a)       the holders of the Common Stock shall have the exclusive right to vote for the election of directors of the

Corporation (the “Directors”) and on all other matters requiring stockholder action, each outstanding share entitling the holder thereof to
one vote on each matter properly submitted to the stockholders of the Corporation for their vote; provided, however, that, except as
otherwise required by law, holders of Common Stock, as such, shall not be entitled to vote on any amendment to this Certificate (or on any
amendment to a certificate of designations of any series of Undesignated Preferred Stock) that alters or changes the powers, preferences,
rights or other terms of one or more outstanding series of Undesignated Preferred Stock if the holders of such affected series of
Undesignated Preferred Stock are entitled to vote, either separately or together with the holders of one or more other such series, on such
amendment pursuant to this Certificate (or pursuant to a certificate of designations of any series of Undesignated Preferred Stock) or
pursuant to the DGCL;

 
(b)       dividends may be declared and paid or set apart for payment upon the Common Stock out of any assets or

funds of the Corporation legally available for the payment of dividends, but only when and as declared by the Board of Directors or any
authorized committee thereof; and
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(c)       upon the voluntary or involuntary liquidation, dissolution or winding up of the Corporation, the net assets

of the Corporation shall be distributed pro rata to the holders of the Common Stock.
 

B. UNDESIGNATED PREFERRED STOCK
 

The Board of Directors or any authorized committee thereof is expressly authorized, to the fullest extent permitted by
law, to provide by resolution or resolutions for, out of the unissued shares of Undesignated Preferred Stock, the issuance of the shares of
Undesignated Preferred Stock in one or more series of such stock, and by filing a certificate of designations pursuant to applicable law of
the State of Delaware, to establish or change from time to time the number of shares of each such series, and to fix the designations,
powers, including voting powers, full or limited, or no voting powers, preferences and the relative, participating, optional or other special
rights of the shares of each series and any qualifications, limitations and restrictions thereof.

 
ARTICLE V  

 
STOCKHOLDER ACTION

 
1.       Action without Meeting. Any action required or permitted to be taken by the stockholders of the Corporation may be

effected by the consent in writing of the holders of a majority of the total voting power of the outstanding shares of capital stock of the
Corporation entitled to vote thereon, voting together as a single class in lieu of a duly called annual or special meeting of stockholders.

 
ARTICLE VI  

 
DIRECTORS

 
1.      General. The business and affairs of the Corporation shall be managed by or under the direction of the Board of Directors

except as otherwise provided herein or required by law.
 
2.      Election of Directors. Election of Directors need not be by written ballot unless the By-laws of the Corporation (the “By-

laws”) shall so provide.
 
3.      Number of Directors; Term of Office. The number of Directors of the Corporation shall be fixed solely and exclusively by

resolution duly adopted from time to time by the Board of Directors. Directors shall be elected for a term expiring at the next annual
meeting of stockholders after their election. Directors shall hold office until their successors are duly elected and qualified or until their
earlier resignation, death or removal.

 
Notwithstanding the foregoing, whenever, pursuant to the provisions of Article IV of this Certificate, the holders of any one or

more series of Undesignated Preferred Stock shall have the right, voting separately as a series or together with holders of other such series,
to elect Directors at an annual or special meeting of stockholders, the election, term of office, filling of vacancies and other features of such
directorships shall be governed by the terms of this Certificate and any certificate of designations applicable to such series.
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4.      Vacancies. Subject to the rights, if any, of the holders of any series of Undesignated Preferred Stock to elect Directors and to

fill vacancies in the Board of Directors relating thereto, any and all vacancies and newly created directorships in the Board of Directors,
however occurring, including, without limitation, by reason of an increase in the size of the Board of Directors, or the death, resignation,
disqualification or removal of a Director, shall be filled solely and exclusively by the affirmative vote of a majority of the remaining
Directors then in office, even if less than a quorum of the Board of Directors, and not by the stockholders. Any Director appointed in
accordance with the preceding sentence shall hold office for the remainder of the full term and until such Director’s successor shall have
been duly elected and qualified or until his or her earlier resignation, death or removal. In the event of a vacancy in the Board of Directors,
the remaining Directors, except as otherwise provided by law, shall exercise the powers of the full Board of Directors until the vacancy is
filled.

 
5.      Removal. Subject to the rights, if any, of any series of Undesignated Preferred Stock to elect Directors and to remove any

Director whom the holders of any such series have the right to elect, any Director (including persons elected by Directors to fill vacancies
in the Board of Directors) may be removed from office (i) with or without cause and (ii) only by the affirmative vote of the holders of a
majority of the voting power of the outstanding shares of capital stock then entitled to vote at an election of Directors. At least forty-five
(45) days prior to any annual or special meeting of stockholders at which it is proposed that any Director be removed from office, written
notice of such proposed removal and the alleged grounds thereof shall be sent to the Director whose removal will be considered at the
meeting.

 
ARTICLE VII  

 
LIMITATION OF LIABILITY

 
A Director of the Corporation shall not be personally liable to the Corporation or its stockholders for monetary damages for breach

of fiduciary duty as a Director, except for liability (a) for any breach of the Director’s duty of loyalty to the Corporation or its stockholders,
(b) for acts or omissions not in good faith or which involve intentional misconduct or a knowing violation of law, (c) under Section 174 of
the DGCL or (d) for any transaction from which the Director derived an improper personal benefit. If the DGCL is amended after the
effective date of this Certificate to authorize corporate action further eliminating or limiting the personal liability of Directors, then the
liability of a Director of the Corporation shall be eliminated or limited to the fullest extent permitted by the DGCL, as so amended.

 
Any amendment, repeal or modification of this Article VII by either of (i) the stockholders of the Corporation or (ii) an

amendment to the DGCL, shall not adversely affect any right or protection existing at the time of such amendment, repeal or modification
with respect to any acts or omissions occurring before such amendment, repeal or modification of a person serving as a Director at the time
of such amendment, repeal or modification.
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ARTICLE VIII  

 
AMENDMENT OF BY-LAWS

 
1.      Amendment by Directors. Except as otherwise provided by law, the By-laws of the Corporation may be amended or repealed

by the Board of Directors by the affirmative vote of a majority of the Directors then in office.
 
2.      Amendment by Stockholders. The By-laws of the Corporation may be amended or repealed at any annual meeting of

stockholders, or special meeting of stockholders called for such purpose, by the affirmative vote of a majority of the voting power of the
outstanding shares of capital stock entitled to vote on such amendment or repeal, voting together as a single class.

 
ARTICLE IX  

 
AMENDMENT OF CERTIFICATE OF INCORPORATION

 
The Corporation reserves the right to amend or repeal this Certificate in the manner now or hereafter prescribed by statute and this

Certificate, and all rights conferred upon stockholders herein are granted subject to this reservation. Whenever any vote of the holders of
capital stock of the Corporation is required to amend or repeal any provision of this Certificate, and in addition to any other vote of holders
of capital stock that is required by this Certificate or by law, such amendment or repeal shall require the affirmative vote of the majority of
the voting power of the outstanding shares of capital stock entitled to vote on such amendment or repeal, and the affirmative vote of the
majority of the voting power of the outstanding shares of each class entitled to vote thereon as a class, at a duly constituted meeting of
stockholders called expressly for such purpose.

 
* * * * * *
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THIS AMENDED AND RESTATED CERTIFICATE OF INCORPORATION is executed as of this 24th day of April, 2018.
 

 AVALON GLOBOCARE CORP.
   
 By: /s/David Jin
 Name: David Jin
 Title: CEO
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Exhibit 3.2
 

AMENDED AND RESTATED
 

BY-LAWS
 

OF
 

AVALON GLOBOCARE CORP.
 

(the “Corporation”)
 

ARTICLE I
 

Stockholders
 

SECTION 1.   Annual Meeting. The annual meeting of stockholders (any such meeting being referred to in these By-laws as an
“Annual Meeting”) shall be held at the hour, date and place within or without the United States which is fixed by the Board of Directors,
which time, date and place may subsequently be changed at any time by vote of the Board of Directors. If no Annual Meeting has been held
for a period of thirteen (13) months after the Corporation’s last Annual Meeting, a special meeting in lieu thereof may be held, and such
special meeting shall have, for the purpose of these By-laws or otherwise, all the force and effect of an Annual Meeting. Any and all
references hereafter in these By-laws to an Annual Meeting or Annual Meetings shall be deemed to refer to any special meeting(s) in lieu
thereof.

 
SECTION 2.   Notice of Stockholder Business and Nominations.
 
(a)          Annual Meetings of Stockholders.
 

(1)          Nominations of persons for election to the Board of Directors of the Corporation and the proposal of other
business to be considered by the stockholders may be brought before an Annual Meeting (i) by or at the direction of the Board of
Directors or (ii) by any stockholder of the Corporation who was a stockholder of record at the time of giving of notice provided for
in this By-law, who is entitled to vote at the meeting, who is present (in person or by proxy) at the meeting and who complies with
the notice procedures set forth in this By-law as to such nomination or business. For the avoidance of doubt, the foregoing clause
(ii) shall be the exclusive means for a stockholder to bring nominations or business properly before an Annual Meeting (other than
matters properly brought under Rule 14a-8 (or any successor rule) under the Securities Exchange Act of 1934, as amended (the
“Exchange Act”)), and such stockholder must comply with the notice and other procedures set forth in Article I, Section 2(a)(2) and
(3) of this By-law to bring such nominations or business properly before an Annual Meeting. In addition to the other requirements
set forth in this By-law, for any proposal of business to be considered at an Annual Meeting, it must be a proper subject for action by
stockholders of the Corporation under Delaware law.

 

 



 

 
(2)          For nominations or other business to be properly brought before an Annual Meeting by a stockholder pursuant to

clause (ii) of Article I, Section 2(a)(1) of this By-law, the stockholder must (i) have given Timely Notice (as defined below) thereof
in writing to the Secretary of the Corporation, (ii) have provided any updates or supplements to such notice at the times and in the
forms required by this By-law and (iii) together with the beneficial owner(s), if any, on whose behalf the nomination or business
proposal is made, have acted in accordance with the representations set forth in the Solicitation Statement (as defined below)
required by this By-law. To be timely, a stockholder’s written notice shall be received by the Secretary at the principal executive
offices of the Corporation not later than the close of business on the ninetieth (90th) day nor earlier than the close of business on
the one hundred twentieth (120th) day prior to the one-year anniversary of the preceding year’s Annual Meeting; provided, however,
that in the event the Annual Meeting is first convened more than thirty (30) days before or more than sixty (60) days after such
anniversary date, or if no Annual Meeting were held in the preceding year, notice by the stockholder to be timely must be received
by the Secretary of the Corporation not later than the close of business on the later of the ninetieth (90th) day prior to the scheduled
date of such Annual Meeting or the tenth (10th) day following the day on which public announcement of the date of such meeting is
first made (such notice within such time periods shall be referred to as “Timely Notice”). Such stockholder’s Timely Notice shall set
forth:

 
(A)       as to each person whom the stockholder proposes to nominate for election or reelection as a director, (i)

the name, age, business address and residence address of the nominee, (ii) the principal occupation or employment of the
nominee, (iii) the class and number of shares of the corporation that are held of record or are beneficially owned by the
nominee and any derivative positions held or beneficially held by the nominee, (iv) whether and the extent to which any
hedging or other transaction or series of transactions has been entered into by or on behalf of the nominee with respect to
any securities of the corporation, and a description of any other agreement, arrangement or understanding (including any
short position or any borrowing or lending of shares), the effect or intent of which is to mitigate loss to, or to manage the
risk or benefit of share price changes for, or to increase or decrease the voting power of the nominee, (v) a description of all
arrangements or understandings between or among the stockholder and each nominee and any other person or persons
(naming such person or persons) pursuant to which the nominations are to be made by the stockholder or concerning the
nominee’s potential service on the Board of Directors, (vi) a written statement executed by the nominee acknowledging
that as a director of the corporation, the nominee will owe fiduciary duties under Delaware law with respect to the
corporation and its stockholders, and (vii) all information relating to such person that is required to be disclosed in
solicitations of proxies for election of directors in an election contest, or is otherwise required, in each case pursuant to
Regulation 14A under the Exchange Act (including such person’s written consent to being named in the proxy statement as
a nominee and to serving as a director if elected);
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(B)       as to any other business that the stockholder proposes to bring before the meeting, a brief description of

the business desired to be brought before the meeting, the reasons for conducting such business at the meeting, the text, if
any, of any resolutions or By-law amendment proposed for adoption, and any material interest in such business of each
Proposing Person (as defined below);

 
(C)       (i) the name and address of the stockholder giving the notice, as they appear on the Corporation’s books,

and the names and addresses of the other Proposing Persons (if any) and (ii) as to each Proposing Person, the following
information: (a) the class or series and number of all shares of capital stock of the Corporation which are, directly or
indirectly, owned beneficially or of record by such Proposing Person or any of its affiliates or associates (as such terms are
defined in Rule 12b-2 promulgated under the Exchange Act), including any shares of any class or series of capital stock of
the Corporation as to which such Proposing Person or any of its affiliates or associates has a right to acquire beneficial
ownership at any time in the future, (b) all Synthetic Equity Interests (as defined below) in which such Proposing Person or
any of its affiliates or associates, directly or indirectly, holds an interest including a description of the material terms of
each such Synthetic Equity Interest, including without limitation, identification of the counterparty to each such Synthetic
Equity Interest and disclosure, for each such Synthetic Equity Interest, as to (x) whether or not such Synthetic Equity
Interest conveys any voting rights, directly or indirectly, in such shares to such Proposing Person, (y) whether or not such
Synthetic Equity Interest is required to be, or is capable of being, settled through delivery of such shares and (z) whether or
not such Proposing Person and/or, to the extent known, the counterparty to such Synthetic Equity Interest has entered into
other transactions that hedge or mitigate the economic effect of such Synthetic Equity Interest, (c) any proxy (other than a
revocable proxy given in response to a public proxy solicitation made pursuant to, and in accordance with, the Exchange
Act), agreement, arrangement, understanding or relationship pursuant to which such Proposing Person has or shares a right
to, directly or indirectly, vote any shares of any class or series of capital stock of the Corporation, (d) any rights to
dividends or other distributions on the shares of any class or series of capital stock of the Corporation, directly or
indirectly, owned beneficially by such Proposing Person that are separated or separable from the underlying shares of the
Corporation, and (e) any performance-related fees (other than an asset based fee) that such Proposing Person, directly or
indirectly, is entitled to based on any increase or decrease in the value of shares of any class or series of capital stock of the
Corporation or any Synthetic Equity Interests (the disclosures to be made pursuant to the foregoing clauses (a) through (e)
are referred to, collectively, as “Material Ownership Interests”) and (iii) a description of the material terms of all
agreements, arrangements or understandings (whether or not in writing) entered into by any Proposing Person or any of its
affiliates or associates with any other person for the purpose of acquiring, holding, disposing or voting of any shares of any
class or series of capital stock of the Corporation;
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(D)       (i) a description of all agreements, arrangements or understandings by and among any of the Proposing

Persons, or by and among any Proposing Persons and any other person (including with any proposed nominee(s)),
pertaining to the nomination(s), the nominee’s service on the Board of Directors, or other business proposed to be brought
before the meeting of stockholders (which description shall identify the name of each other person who is party to such an
agreement, arrangement or understanding), and (ii) identification of the names and addresses of other stockholders
(including beneficial owners) known by any of the Proposing Persons to support such nominations or other business
proposal(s), and to the extent known the class and number of all shares of the Corporation’s capital stock owned
beneficially or of record by such other stockholder(s) or other beneficial owner(s); and

 
(E)       a statement whether or not the stockholder giving the notice and/or the other Proposing Person(s), if any,

will deliver a proxy statement and form of proxy to holders of, in the case of a business proposal, at least the percentage of
voting power of all of the shares of capital stock of the Corporation required under applicable law to approve the proposal
or, in the case of a nomination or nominations, at least the percentage of voting power of all of the shares of capital stock
of the Corporation reasonably believed by such Proposing Person to be sufficient to elect the nominee or nominees
proposed to be nominated by such stockholder (such statement, the “Solicitation Statement”).

 
For purposes of this Article I of these By-laws, the term “Proposing Person” shall mean the following persons: (i) the

stockholder of record providing the notice of nominations or business proposed to be brought before a stockholders’ meeting, and
(ii) the beneficial owner(s), if different, on whose behalf the nominations or business proposed to be brought before a stockholders’
meeting is made. For purposes of this Section 2 of Article I of these By-laws, the term “Synthetic Equity Interest” shall mean any
transaction, agreement or arrangement (or series of transactions, agreements or arrangements), including, without limitation, any
derivative, swap, hedge, repurchase or so-called “stock borrowing” agreement or arrangement, the purpose or effect of which is to,
directly or indirectly: (a) give a person or entity economic benefit and/or risk similar to ownership of shares of any class or series of
capital stock of the Corporation, in whole or in part, including due to the fact that such transaction, agreement or arrangement
provides, directly or indirectly, the opportunity to profit or avoid a loss from any increase or decrease in the value of any shares of
any class or series of capital stock of the Corporation, (b) mitigate loss to, reduce the economic risk of or manage the risk of share
price changes for, any person or entity with respect to any shares of any class or series of capital stock of the Corporation, (c)
otherwise provide in any manner the opportunity to profit or avoid a loss from any decrease in the value of any shares of any class
or series of capital stock of the Corporation, or (d) increase or decrease the voting power of any person or entity with respect to any
shares of any class or series of capital stock of the Corporation.
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(3)          A stockholder providing Timely Notice of nominations or business proposed to be brought before an Annual

Meeting shall further update and supplement such notice, if necessary, so that the information (including, without limitation, the
Material Ownership Interests information) provided or required to be provided in such notice pursuant to this By-law shall be true
and correct as of the record date for the meeting and as of the date that is ten (10) business days prior to such Annual Meeting, and
such update and supplement shall be received by the Secretary at the principal executive offices of the Corporation not later than
the close of business on the fifth (5th) business day after the record date for the Annual Meeting (in the case of the update and
supplement required to be made as of the record date), and not later than the close of business on the eighth (8th) business day prior
to the date of the Annual Meeting (in the case of the update and supplement required to be made as of ten (10) business days prior to
the meeting).

 
(4)          Notwithstanding anything in the second sentence of Article I, Section 2(a)(2) of this By-law to the contrary, in the

event that the number of directors to be elected to the Board of Directors of the Corporation is increased and there is no public
announcement naming all of the nominees for director or specifying the size of the increased Board of Directors made by the
Corporation at least ten (10) days before the last day a stockholder may deliver a notice of nomination in accordance with the
second sentence of Article I, Section 2(a)(2), a stockholder’s notice required by this By-law shall also be considered timely, but only
with respect to nominees for any new positions created by such increase, if it shall be received by the Secretary of the Corporation
not later than the close of business on the tenth (10th) day following the day on which such public announcement is first made by
the Corporation.

 
(b)          General.
 

(1)          Only such persons who are nominated in accordance with the provisions of this By-law shall be eligible for
election and to serve as directors and only such business shall be conducted at an Annual Meeting as shall have been brought before
the meeting in accordance with the provisions of this By-law or in accordance with Rule 14a-8 under the Exchange Act. The Board
of Directors or a designated committee thereof shall have the power to determine whether a nomination or any business proposed to
be brought before the meeting was made in accordance with the provisions of this By-law. If neither the Board of Directors nor such
designated committee makes a determination as to whether any stockholder proposal or nomination was made in accordance with
the provisions of this By-law, the presiding officer of the Annual Meeting shall have the power and duty to determine whether the
stockholder proposal or nomination was made in accordance with the provisions of this By-law. If the Board of Directors or a
designated committee thereof or the presiding officer, as applicable, determines that any stockholder proposal or nomination was
not made in accordance with the provisions of this By-law, such proposal or nomination shall be disregarded and shall not be
presented for action at the Annual Meeting.
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(2)          Except as otherwise required by law, nothing in this Article I, Section 2 shall obligate the Corporation or the

Board of Directors to include in any proxy statement or other stockholder communication distributed on behalf of the Corporation
or the Board of Directors information with respect to any nominee for director or any other matter of business submitted by a
stockholder.

 
(3)          Notwithstanding the foregoing provisions of this Article I, Section 2, if the nominating or proposing stockholder

(or a qualified representative of the stockholder) does not appear at the Annual Meeting to present a nomination or any business,
such nomination or business shall be disregarded, notwithstanding that proxies in respect of such vote may have been received by
the Corporation. For purposes of this Article I, Section 2, to be considered a qualified representative of the proposing stockholder, a
person must be authorized by a written instrument executed by such stockholder or an electronic transmission delivered by such
stockholder to act for such stockholder as proxy at the meeting of stockholders and such person must produce such written
instrument or electronic transmission, or a reliable reproduction of the written instrument or electronic transmission, to the presiding
officer at the meeting of stockholders.

 
(4)          For purposes of this By-law, “public announcement” shall mean disclosure in a press release reported by the Dow

Jones News Service, Associated Press or comparable national news service or in a document publicly filed by the Corporation with
the Securities and Exchange Commission pursuant to Section 13, 14 or 15(d) of the Exchange Act.

 
(5)          Notwithstanding the foregoing provisions of this By-law, a stockholder shall also comply with all applicable

requirements of the Exchange Act and the rules and regulations thereunder with respect to the matters set forth in this By-law.
Nothing in this By-law shall be deemed to affect any rights of (i) stockholders to have proposals included in the Corporation’s proxy
statement pursuant to Rule 14a-8 (or any successor rule), as applicable, under the Exchange Act and, to the extent required by such
rule, have such proposals considered and voted on at an Annual Meeting or (ii) the holders of any series of Undesignated Preferred
Stock to elect directors under specified circumstances.

 
SECTION 3.  Special Meetings. Except as otherwise required by statute and subject to the rights, if any, of the holders of any

series of Undesignated Preferred Stock, special meetings of the stockholders of the Corporation may be called only by the Board of
Directors acting pursuant to a resolution approved by the affirmative vote of a majority of the Directors then in office. The Board of
Directors may postpone or reschedule any previously scheduled special meeting of stockholders. Only those matters set forth in the notice
of the special meeting may be considered or acted upon at a special meeting of stockholders of the Corporation. Nominations of persons for
election to the Board of Directors of the Corporation and stockholder proposals of other business shall not be brought before a special
meeting of stockholders to be considered by the stockholders unless such special meeting is held in lieu of an annual meeting of
stockholders in accordance with Article I, Section 1 of these By-laws, in which case such special meeting in lieu thereof shall be deemed an
Annual Meeting for purposes of these By-laws and the provisions of Article I, Section 2 of these By-laws shall govern such special
meeting.

 

6 



 

 
SECTION 4.   Notice of Meetings; Adjournments.
 
(a)       A notice of each Annual Meeting stating the hour, date and place, if any, of such Annual Meeting and the means of remote

communication, if any, by which stockholders and proxyholders may be deemed to be present in person and vote at such meeting, shall be
given not less than ten (10) days nor more than sixty (60) days before the Annual Meeting, to each stockholder entitled to vote thereat by
delivering such notice to such stockholder or by mailing it, postage prepaid, addressed to such stockholder at the address of such
stockholder as it appears on the Corporation’s stock transfer books. Without limiting the manner by which notice may otherwise be given
to stockholders, any notice to stockholders may be given by electronic transmission in the manner provided in Section 232 of the Delaware
General Corporation Law (“DGCL”).

 
(b)       Unless otherwise required by the DGCL, notice of all special meetings of stockholders shall be given in the same manner

as provided for Annual Meetings, except that the notice of all special meetings shall state the purpose or purposes for which the meeting
has been called.

 
(c)       Notice of an Annual Meeting or special meeting of stockholders need not be given to a stockholder if a waiver of notice is

executed, or waiver of notice by electronic transmission is provided, before or after such meeting by such stockholder or if such
stockholder attends such meeting, unless such attendance is for the express purpose of objecting at the beginning of the meeting to the
transaction of any business because the meeting was not lawfully called or convened.

 
(d)       The Board of Directors may postpone and reschedule any previously scheduled Annual Meeting or special meeting of

stockholders and any record date with respect thereto, regardless of whether any notice or public disclosure with respect to any such
meeting has been sent or made pursuant to Section 2 of this Article I of these By-laws or otherwise. In no event shall the public
announcement of an adjournment, postponement or rescheduling of any previously scheduled meeting of stockholders commence a new
time period for the giving of a stockholder’s notice under this Article I of these By-laws.

 
(e)       When any meeting is convened, the presiding officer may adjourn the meeting if (i) no quorum is present for the

transaction of business; (ii) the Board of Directors determines that adjournment is necessary or appropriate to enable the stockholders to
consider fully information which the Board of Directors determines has not been made sufficiently or timely available to stockholders, or
(iii) the Board of Directors determines that adjournment is otherwise in the best interests of the Corporation. When any Annual Meeting or
special meeting of stockholders is adjourned to another hour, date or place, notice need not be given of the adjourned meeting other than an
announcement at the meeting at which the adjournment is taken of the hour, date and place, if any, to which the meeting is adjourned and
the means of remote communications, if any, by which stockholders and proxyholders may be deemed to be present in person and vote at
such adjourned meeting; provided, however, that if the adjournment is for more than thirty (30) days from the meeting date, or if after the
adjournment a new record date is fixed for the adjourned meeting, notice of the adjourned meeting and the means of remote
communications, if any, by which stockholders and proxyholders may be deemed to be present in person and vote at such adjourned
meeting shall be given to each stockholder of record entitled to vote thereat and each stockholder who, by law or under the Certificate of
Incorporation of the Corporation (as the same may hereafter be amended and/or restated, the “Certificate”) or these By-laws, is entitled to
such notice.
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SECTION 5.   Quorum. A majority of the voting power of the outstanding shares entitled to vote, present in person or represented

by proxy, shall constitute a quorum at any meeting of stockholders. If less than a quorum is present at a meeting, the holders of voting
stock representing a majority of the voting power present at the meeting or the presiding officer may adjourn the meeting from time to
time, and the meeting may be held as adjourned without further notice, except as provided in Section 4 of this Article I. At such adjourned
meeting at which a quorum is present, any business may be transacted which might have been transacted at the original meeting. The
stockholders present at a duly constituted meeting may continue to transact business until adjournment, notwithstanding the withdrawal of
enough stockholders to leave less than a quorum.

 
SECTION 6.   Voting and Proxies. Stockholders shall have one vote for each share of stock entitled to vote owned by them of

record according to the stock ledger of the Corporation as of the record date, unless otherwise provided by law or by the Certificate.
Stockholders may vote either (i) in person, (ii) by written proxy or (iii) by a transmission permitted by Section 212(c) of the DGCL. Any
copy, facsimile telecommunication or other reliable reproduction of the writing or transmission permitted by Section 212(c) of the DGCL
may be substituted for or used in lieu of the original writing or transmission for any and all purposes for which the original writing or
transmission could be used, provided that such copy, facsimile telecommunication or other reproduction shall be a complete reproduction
of the entire original writing or transmission. Proxies shall be filed in accordance with the procedures established for the meeting of
stockholders. Except as otherwise limited therein or as otherwise provided by law, proxies authorizing a person to vote at a specific
meeting shall entitle the persons authorized thereby to vote at any adjournment of such meeting, but they shall not be valid after final
adjournment of such meeting. A proxy with respect to stock held in the name of two or more persons shall be valid if executed by or on
behalf of any one of them unless at or prior to the exercise of the proxy the Corporation receives a specific written notice to the contrary
from any one of them.

 
SECTION 7.   Action at Meeting. When a quorum is present at any meeting of stockholders, any matter before any such meeting

(other than an election of a director or directors) shall be decided by a majority of the votes properly cast for and against such matter,
except where a larger vote is required by law, by the Certificate or by these By-laws. Any election of directors by stockholders shall be
determined by a plurality of the votes properly cast on the election of directors.

 
SECTION 8.   Stockholder Lists. The Secretary or an Assistant Secretary (or the Corporation’s transfer agent or other person

authorized by these By-laws or by law) shall prepare and make, at least ten (10) days before every Annual Meeting or special meeting of
stockholders, a complete list of the stockholders entitled to vote at the meeting, arranged in alphabetical order, and showing the address of
each stockholder and the number of shares registered in the name of each stockholder. Such list shall be open to the examination of any
stockholder, for a period of at least ten (10) days prior to the meeting as provided in the manner, and subject to the terms, set forth in
Section 219 of the DGCL (or any successor provision). The list shall also be open to the examination of any stockholder.
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SECTION 9.   Presiding Officer. The Board of Directors shall designate a representative to preside over all Annual Meetings or

special meetings of stockholders, provided that if the Board of Directors does not so designate such a presiding officer, then the Chairman
of the Board, if one is elected, shall preside over such meetings. If the Board of Directors does not so designate such a presiding officer and
there is no Chairman of the Board or the Chairman of the Board is unable to so preside or is absent, then the Chief Executive Officer, if one
is elected, shall preside over such meetings, provided further that if there is no Chief Executive Officer or the Chief Executive Officer is
unable to so preside or is absent, then the President shall preside over such meetings. The presiding officer at any Annual Meeting or
special meeting of stockholders shall have the power, among other things, to adjourn such meeting at any time and from time to time,
subject to Sections 4 and 5 of this Article I. The order of business and all other matters of procedure at any meeting of the stockholders
shall be determined by the presiding officer.

 
SECTION 10. Inspectors of Elections. The Corporation shall, in advance of any meeting of stockholders, appoint one or more

inspectors to act at the meeting and make a written report thereof. The Corporation may designate one or more persons as alternate
inspectors to replace any inspector who fails to act. If no inspector or alternate is able to act at a meeting of stockholders, the presiding
officer shall appoint one or more inspectors to act at the meeting. Any inspector may, but need not, be an officer, employee or agent of the
Corporation. Each inspector, before entering upon the discharge of his or her duties, shall take and sign an oath faithfully to execute the
duties of inspector with strict impartiality and according to the best of his or her ability. The inspectors shall perform such duties as are
required by the DGCL, including the counting of all votes and ballots. The inspectors may appoint or retain other persons or entities to
assist the inspectors in the performance of the duties of the inspectors. The presiding officer may review all determinations made by the
inspectors, and in so doing the presiding officer shall be entitled to exercise his or her sole judgment and discretion and he or she shall not
be bound by any determinations made by the inspectors. All determinations by the inspectors and, if applicable, the presiding officer, shall
be subject to further review by any court of competent jurisdiction.

 
SECTION 11. Action without Meetings. Unless otherwise provided in the Certificate, any action required or permitted to be taken

by stockholders for or in connection with any corporate action may be taken without a meeting, without prior notice to the stockholders and
without a vote, if a consent or consents in writing, setting forth the action so taken, shall be signed by the holders of outstanding stock
having not less than the minimum number of votes that would be necessary to authorize or take such action at a meeting at which all shares
entitled to vote thereon were present and voted and shall be delivered to the Corporation by delivery to its registered office in Delaware by
hand or certified or registered mail, return receipt requested, to its principal place of business or to an officer or agent of the Corporation
having custody of the book in which proceedings of meetings of stockholders are recorded. Each such written consent shall bear the date of
signature of each stockholder who signs the consent. No written consent shall be effective to take the corporate action referred to therein
unless written consents signed by a number of stockholders sufficient to take such action are delivered to the Corporation in the manner
specified in this paragraph within sixty days of the earliest dated consent so delivered.
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If action is taken by consent of stockholders and in accordance with the foregoing, there shall be filed with the records of the

meetings of stockholders the writing or writings comprising such consent.
 
If action is taken by less than unanimous consent of stockholders, and prompt notice of the taking of such action without a

meeting shall be given to those who have not consented in writing and a certificate signed and attested to by the Secretary that such notice
was given shall be filed with the records of the meetings of stockholders.

 
In the event that the action which is consented to is such as would have required the filing of a certificate under any provision of

the DGCL, if such action had been voted upon by the stockholders at a meeting thereof, the certificate filed under such provision shall
state, in lieu of any statement required by such provision concerning a vote of stockholders, that written consent has been given under
Section 228 of the DGCL and that written notice has been given as provided in such Section 228 and herein.

 
ARTICLE II

 
Directors

 
SECTION 1.   Powers. The business and affairs of the Corporation shall be managed by or under the direction of the Board of

Directors except as otherwise provided by the Certificate or required by law.
 
SECTION 2.   Number and Terms. The number of directors of the Corporation shall be fixed solely and exclusively by resolution

duly adopted from time to time by the Board of Directors. The directors shall hold office in the manner provided in the Certificate.
 
SECTION 3.   Qualification. No director need be a stockholder of the Corporation.
 
SECTION 4.   Vacancies. Vacancies in the Board of Directors shall be filled in the manner provided in the Certificate.
 
SECTION 5.   Removal. Directors may be removed from office only in the manner provided in the Certificate.
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SECTION 6.   Resignation. A director may resign at any time by electronic transmission or by giving written notice to the

Chairman of the Board, if one is elected, the President or the Secretary. A resignation shall be effective upon receipt, unless the resignation
otherwise provides.

 
SECTION 7.   Regular Meetings. The regular annual meeting of the Board of Directors shall be held, without notice other than

this Section 7, on the same date and at the same place as the Annual Meeting following the close of such meeting of stockholders. Other
regular meetings of the Board of Directors may be held at such hour, date and place as the Board of Directors may by resolution from time
to time determine.

 
SECTION 8.   Special Meetings. Special meetings of the Board of Directors may be called, orally or in writing, by or at the

request of a majority of the directors, the Chairman of the Board, if one is elected, or the President. The person calling any such special
meeting of the Board of Directors may fix the hour, date and place thereof.

 
SECTION 9.   Notice of Meetings. Notice of the hour, date and place of all special meetings of the Board of Directors shall be

given to each director by the Secretary or an Assistant Secretary, or in case of the death, absence, incapacity or refusal of such persons, by
the Chairman of the Board, if one is elected, or the President or such other officer designated by the Chairman of the Board, if one is
elected, or the President. Notice of any special meeting of the Board of Directors shall be given to each director in person, by telephone, or
by facsimile, electronic mail or other form of electronic communication, sent to his or her business or home address, at least twenty-four
(24) hours in advance of the meeting, or by written notice mailed to his or her business or home address, at least forty-eight (48) hours in
advance of the meeting. Such notice shall be deemed to be delivered when hand-delivered to such address, read to such director by
telephone, deposited in the mail so addressed, with postage thereon prepaid if mailed, dispatched or transmitted if sent by facsimile
transmission or by electronic mail or other form of electronic communications. A written waiver of notice signed or electronically
transmitted before or after a meeting by a director and filed with the records of the meeting shall be deemed to be equivalent to notice of the
meeting. The attendance of a director at a meeting shall constitute a waiver of notice of such meeting, except where a director attends a
meeting for the express purpose of objecting at the beginning of the meeting to the transaction of any business because such meeting is not
lawfully called or convened. Except as otherwise required by law, by the Certificate or by these By-laws, neither the business to be
transacted at, nor the purpose of, any meeting of the Board of Directors need be specified in the notice or waiver of notice of such meeting.

 
SECTION 10. Quorum. At any meeting of the Board of Directors, a majority of the total number of directors shall constitute a

quorum for the transaction of business, but if less than a quorum is present at a meeting, a majority of the directors present may adjourn the
meeting from time to time, and the meeting may be held as adjourned without further notice. Any business which might have been
transacted at the meeting as originally noticed may be transacted at such adjourned meeting at which a quorum is present. For purposes of
this section, the total number of directors includes any unfilled vacancies or newly created directorships on the Board of Directors.
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SECTION 11. Action at Meeting. At any meeting of the Board of Directors at which a quorum is present, the vote of a majority of

the directors present shall constitute action by the Board of Directors, unless otherwise required by law, by the Certificate or by these By-
laws.

 
SECTION 12. Action by Consent. Any action required or permitted to be taken at any meeting of the Board of Directors may be

taken without a meeting if all members of the Board of Directors consent thereto in writing or by electronic transmission and the writing or
writings or electronic transmission or transmissions are filed with the records of the meetings of the Board of Directors. Such filing shall be
in paper form if the minutes are maintained in paper form and shall be in electronic form if the minutes are maintained in electronic form.
Such consent shall be treated as a resolution of the Board of Directors for all purposes.

 
SECTION 13. Manner of Participation. Directors may participate in meetings of the Board of Directors by means of conference

telephone or other communications equipment by means of which all directors participating in the meeting can hear each other, and
participation in a meeting in accordance herewith shall constitute presence in person at such meeting for purposes of these By-laws.

 
SECTION 14. Presiding Director. The Board of Directors shall designate a representative to preside over all meetings of the Board

of Directors, provided that if the Board of Directors does not so designate such a presiding director or such designated presiding director is
unable to so preside or is absent, then the Chairman of the Board, if one is elected, shall preside over all meetings of the Board of Directors.
If both the designated presiding director, if one is so designated, and the Chairman of the Board, if one is elected, are unable to preside or
are absent, the Board of Directors shall designate an alternate representative to preside over a meeting of the Board of Directors.

 
SECTION 15. Committees. The Board of Directors, by vote of a majority of the directors then in office, may elect one or more

committees, including, without limitation, a Compensation Committee, a Nominating & Corporate Governance Committee and an Audit
Committee, and may delegate thereto some or all of its powers except those which by law, by the Certificate or by these By-laws may not
be delegated. Except as the Board of Directors may otherwise determine, any such committee may make rules for the conduct of its
business, but unless otherwise provided by the Board of Directors or in such rules, its business shall be conducted so far as possible in the
same manner as is provided by these By-laws for the Board of Directors. All members of such committees shall hold such offices at the
pleasure of the Board of Directors. The Board of Directors may abolish any such committee at any time. Any committee to which the
Board of Directors delegates any of its powers or duties shall keep records of its meetings and shall report its action to the Board of
Directors.

 

12 



 

 
SECTION 16. Compensation of Directors. Directors shall receive such compensation for their services as shall be determined by a

majority of the Board of Directors, or a designated committee thereof, provided that directors who are serving the Corporation as
employees and who receive compensation for their services as such, shall not receive any salary or other compensation for their services as
directors of the Corporation.

 
ARTICLE III

 
Officers

 
SECTION 1.   Enumeration. The officers of the Corporation shall consist of a President, a Treasurer, a Secretary and such other

officers, including, without limitation, a Chairman of the Board of Directors, a Chief Executive Officer, and one or more Vice Presidents
(including Executive Vice Presidents or Senior Vice Presidents), Assistant Vice Presidents, Assistant Treasurers and Assistant Secretaries,
as the Board of Directors may determine.

 
SECTION 2.   Election. At the regular annual meeting of the Board of Directors following the Annual Meeting, the Board of

Directors shall elect the President, the Treasurer and the Secretary. Other officers may be elected by the Board of Directors at such regular
annual meeting of the Board of Directors or at any other regular or special meeting.

 
SECTION 3.   Qualification. No officer need be a stockholder or a director. Any person may occupy more than one office of the

Corporation at any time.
 
SECTION 4.   Tenure. Except as otherwise provided by the Certificate or by these By-laws, each of the officers of the

Corporation shall hold office until the regular annual meeting of the Board of Directors following the next Annual Meeting and until his or
her successor is elected and qualified or until his or her earlier resignation or removal.

 
SECTION 5.   Resignation. Any officer may resign by delivering his or her written or electronically transmitted resignation to the

Corporation addressed to the President or the Secretary, and such resignation shall be effective upon receipt, unless the resignation
otherwise provides.

 
SECTION 6.   Removal. Except as otherwise provided by law or by resolution of the Board of Directors, the Board of Directors

may remove any officer with or without cause by the affirmative vote of a majority of the directors then in office.
 
SECTION 7.   Absence or Disability. In the event of the absence or disability of any officer, the Board of Directors may designate

another officer to act temporarily in place of such absent or disabled officer.
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SECTION 8.   Vacancies. Any vacancy in any office may be filled for the unexpired portion of the term by the Board of Directors.
 
SECTION 9.   President. The President shall, subject to the direction of the Board of Directors, have such powers and shall

perform such duties as the Board of Directors may from time to time designate.
 
SECTION 10. Chairman of the Board. The Chairman of the Board, if one is elected, shall have such powers and shall perform

such duties as the Board of Directors may from time to time designate.
 
SECTION 11. Chief Executive Officer. The Chief Executive Officer, if one is elected, shall have such powers and shall perform

such duties as the Board of Directors may from time to time designate.
 
SECTION 12. Vice Presidents and Assistant Vice Presidents. Any Vice President (including any Executive Vice President or

Senior Vice President) and any Assistant Vice President shall have such powers and shall perform such duties as the Board of Directors or
the Chief Executive Officer may from time to time designate.

 
SECTION 13. Treasurer and Assistant Treasurers. The Treasurer shall, subject to the direction of the Board of Directors and

except as the Board of Directors or the Chief Executive Officer may otherwise provide, have general charge of the financial affairs of the
Corporation and shall cause to be kept accurate books of account. The Treasurer shall have custody of all funds, securities, and valuable
documents of the Corporation. He or she shall have such other duties and powers as may be designated from time to time by the Board of
Directors or the Chief Executive Officer. Any Assistant Treasurer shall have such powers and perform such duties as the Board of
Directors or the Chief Executive Officer may from time to time designate.

 
SECTION 14. Secretary and Assistant Secretaries. The Secretary shall record all the proceedings of the meetings of the

stockholders and the Board of Directors (including committees of the Board of Directors) in books kept for that purpose. In his or her
absence from any such meeting, a temporary secretary chosen at the meeting shall record the proceedings thereof. The Secretary shall have
charge of the stock ledger (which may, however, be kept by any transfer or other agent of the Corporation). The Secretary shall have
custody of the seal of the Corporation, and the Secretary, or an Assistant Secretary shall have authority to affix it to any instrument
requiring it, and, when so affixed, the seal may be attested by his or her signature or that of an Assistant Secretary. The Secretary shall have
such other duties and powers as may be designated from time to time by the Board of Directors or the Chief Executive Officer. In the
absence of the Secretary, any Assistant Secretary may perform his or her duties and responsibilities. Any Assistant Secretary shall have
such powers and perform such duties as the Board of Directors or the Chief Executive Officer may from time to time designate.
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SECTION 15. Other Powers and Duties. Subject to these By-laws and to such limitations as the Board of Directors may from time

to time prescribe, the officers of the Corporation shall each have such powers and duties as generally pertain to their respective offices, as
well as such powers and duties as from time to time may be conferred by the Board of Directors or the Chief Executive Officer.

 
ARTICLE IV

 
Capital Stock

 
SECTION 1.   Certificates of Stock. Each stockholder shall be entitled to a certificate of the capital stock of the Corporation in

such form as may from time to time be prescribed by the Board of Directors. Such certificate shall be signed by any two authorized officers
of the Corporation. The Corporation seal and the signatures by the Corporation’s officers, the transfer agent or the registrar may be
facsimiles. In case any officer, transfer agent or registrar who has signed or whose facsimile signature has been placed on such certificate
shall have ceased to be such officer, transfer agent or registrar before such certificate is issued, it may be issued by the Corporation with the
same effect as if he or she were such officer, transfer agent or registrar at the time of its issue. Every certificate for shares of stock which
are subject to any restriction on transfer and every certificate issued when the Corporation is authorized to issue more than one class or
series of stock shall contain such legend with respect thereto as is required by law. Notwithstanding anything to the contrary provided in
these Bylaws, the Board of Directors of the Corporation may provide by resolution or resolutions that some or all of any or all classes or
series of its stock shall be uncertificated shares (except that the foregoing shall not apply to shares represented by a certificate until such
certificate is surrendered to the Corporation), and by the approval and adoption of these Bylaws the Board of Directors has determined that
all classes or series of the Corporation’s stock may be uncertificated, whether upon original issuance, re-issuance, or subsequent transfer.

 
SECTION 2.   Transfers. Subject to any restrictions on transfer and unless otherwise provided by the Board of Directors, shares of

stock that are represented by a certificate may be transferred on the books of the Corporation by the surrender to the Corporation or its
transfer agent of the certificate theretofore properly endorsed or accompanied by a written assignment or power of attorney properly
executed, with transfer stamps (if necessary) affixed, and with such proof of the authenticity of signature as the Corporation or its transfer
agent may reasonably require. Shares of stock that are not represented by a certificate may be transferred on the books of the Corporation
by submitting to the Corporation or its transfer agent such evidence of transfer and following such other procedures as the Corporation or
its transfer agent may require.

 
SECTION 3.   Record Holders. Except as may otherwise be required by law, by the Certificate or by these By-laws, the

Corporation shall be entitled to treat the record holder of stock as shown on its books as the owner of such stock for all purposes, including
the payment of dividends and the right to vote with respect thereto, regardless of any transfer, pledge or other disposition of such stock,
until the shares have been transferred on the books of the Corporation in accordance with the requirements of these By-laws.
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SECTION 4.   Record Date. In order that the Corporation may determine the stockholders entitled to notice of or to vote at any

meeting of stockholders or any adjournment thereof or entitled to receive payment of any dividend or other distribution or allotment of any
rights, or entitled to exercise any rights in respect of any change, conversion or exchange of stock or for the purpose of any other lawful
action, the Board of Directors may fix a record date, which record date shall not precede the date upon which the resolution fixing the
record date is adopted by the Board of Directors, and which record date: (a) in the case of determination of stockholders entitled to vote at
any meeting of stockholders, shall, unless otherwise required by law, not be more than sixty (60) nor less than ten (10) days before the date
of such meeting and (b) in the case of any other action, shall not be more than sixty (60) days prior to such other action. If no record date is
fixed: (i) the record date for determining stockholders entitled to notice of or to vote at a meeting of stockholders shall be at the close of
business on the day next preceding the day on which notice is given, or, if notice is waived, at the close of business on the day next
preceding the day on which the meeting is held; and (ii) the record date for determining stockholders for any other purpose shall be at the
close of business on the day on which the Board of Directors adopts the resolution relating thereto.

 
SECTION 5.   Replacement of Certificates. In case of the alleged loss, destruction or mutilation of a certificate of stock of the

Corporation, a duplicate certificate may be issued in place thereof, upon such terms as the Board of Directors may prescribe.
 

ARTICLE V
 

Indemnification
 

SECTION 1.   Definitions. For purposes of this Article:
 
(a)       “Corporate Status” describes the status of a person who is serving or has served (i) as a Director of the Corporation, (ii) as

an Officer of the Corporation, (iii) as a Non-Officer Employee of the Corporation, or (iv) as a director, partner, trustee, officer, employee or
agent of any other corporation, partnership, limited liability company, joint venture, trust, employee benefit plan, foundation, association,
organization or other legal entity which such person is or was serving at the request of the Corporation. For purposes of this Section 1(a), a
Director, Officer or Non-Officer Employee of the Corporation who is serving or has served as a director, partner, trustee, officer, employee
or agent of a Subsidiary shall be deemed to be serving at the request of the Corporation. Notwithstanding the foregoing, “Corporate Status”
shall not include the status of a person who is serving or has served as a director, officer, employee or agent of a constituent corporation
absorbed in a merger or consolidation transaction with the Corporation with respect to such person’s activities prior to said transaction,
unless specifically authorized by the Board of Directors or the stockholders of the Corporation;

 
(b)       “Director” means any person who serves or has served the Corporation as a director on the Board of Directors of the

Corporation;
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(c)        “Disinterested Director” means, with respect to each Proceeding in respect of which indemnification is sought hereunder, a

Director of the Corporation who is not and was not a party to such Proceeding;
 
(d)       “Expenses” means all attorneys’ fees, retainers, court costs, transcript costs, fees of expert witnesses, private investigators

and professional advisors (including, without limitation, accountants and investment bankers), travel expenses, duplicating costs, printing
and binding costs, costs of preparation of demonstrative evidence and other courtroom presentation aids and devices, costs incurred in
connection with document review, organization, imaging and computerization, telephone charges, postage, delivery service fees, and all
other disbursements, costs or expenses of the type customarily incurred in connection with prosecuting, defending, preparing to prosecute
or defend, investigating, being or preparing to be a witness in, settling or otherwise participating in, a Proceeding;

 
(e)       “Liabilities” means judgments, damages, liabilities, losses, penalties, excise taxes, fines and amounts paid in settlement;
 
(f)        “Non-Officer Employee” means any person who serves or has served as an employee or agent of the Corporation, but who

is not or was not a Director or Officer;
 
(g)       “Officer” means any person who serves or has served the Corporation as an officer of the Corporation appointed by the

Board of Directors of the Corporation;
 
(h)       “Proceeding” means any threatened, pending or completed action, suit, arbitration, alternate dispute resolution mechanism,

inquiry, investigation, administrative hearing or other proceeding, whether civil, criminal, administrative, arbitrative or investigative; and
 
(i)        “Subsidiary” shall mean any corporation, partnership, limited liability company, joint venture, trust or other entity of which

the Corporation owns (either directly or through or together with another Subsidiary of the Corporation) either (i) a general partner,
managing member or other similar interest or (ii) (A) fifty percent (50%) or more of the voting power of the voting capital equity interests
of such corporation, partnership, limited liability company, joint venture or other entity, or (B) fifty percent (50%) or more of the
outstanding voting capital stock or other voting equity interests of such corporation, partnership, limited liability company, joint venture or
other entity.

 
SECTION 2.   Indemnification of Directors and Officers.
 
(a)          Subject to the operation of Section 4 of this Article V of these By-laws, each Director and Officer shall be indemnified

and held harmless by the Corporation to the fullest extent authorized by the DGCL, as the same exists or may hereafter be amended (but, in
the case of any such amendment, only to the extent that such amendment permits the Corporation to provide broader indemnification rights
than such law permitted the Corporation to provide prior to such amendment), and to the extent authorized in this Section 2.
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(1)       Actions, Suits and Proceedings Other than By or In the Right of the Corporation. Each Director and Officer shall be

indemnified and held harmless by the Corporation against any and all Expenses and Liabilities that are incurred or paid by such
Director or Officer or on such Director’s or Officer’s behalf in connection with any Proceeding or any claim, issue or matter therein
(other than an action by or in the right of the Corporation), which such Director or Officer is, or is threatened to be made, a party to
or participant in by reason of such Director’s or Officer’s Corporate Status, if such Director or Officer acted in good faith and in a
manner such Director or Officer reasonably believed to be in or not opposed to the best interests of the Corporation and, with
respect to any criminal proceeding, had no reasonable cause to believe his or her conduct was unlawful.

 
(2)       Actions, Suits and Proceedings By or In the Right of the Corporation. Each Director and Officer shall be

indemnified and held harmless by the Corporation against any and all Expenses that are incurred by such Director or Officer or on
such Director’s or Officer’s behalf in connection with any Proceeding or any claim, issue or matter therein by or in the right of the
Corporation, which such Director or Officer is, or is threatened to be made, a party to or participant in by reason of such Director’s
or Officer’s Corporate Status, if such Director or Officer acted in good faith and in a manner such Director or Officer reasonably
believed to be in or not opposed to the best interests of the Corporation; provided, however, that no indemnification shall be made
under this Section 2(a)(2) in respect of any claim, issue or matter as to which such Director or Officer shall have been finally
adjudged by a court of competent jurisdiction to be liable to the Corporation, unless, and only to the extent that, the Court of
Chancery or another court in which such Proceeding was brought shall determine upon application that, despite adjudication of
liability, but in view of all the circumstances of the case, such Director or Officer is fairly and reasonably entitled to indemnification
for such Expenses that such court deems proper.

 
(3)       Survival of Rights. The rights of indemnification provided by this Section 2 shall continue as to a Director or

Officer after he or she has ceased to be a Director or Officer and shall inure to the benefit of his or her heirs, executors,
administrators and personal representatives.

 
(4)       Actions by Directors or Officers. Notwithstanding the foregoing, the Corporation shall indemnify any Director or

Officer seeking indemnification in connection with a Proceeding initiated by such Director or Officer only if such Proceeding
(including any parts of such Proceeding not initiated by such Director or Officer) was authorized in advance by the Board of
Directors of the Corporation, unless such Proceeding was brought to enforce such Officer’s or Director’s rights to indemnification
or, in the case of Directors, advancement of Expenses under these By-laws in accordance with the provisions set forth herein.
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SECTION 3.   Indemnification of Non-Officer Employees. Subject to the operation of Section 4 of this Article V of these By-

laws, each Non-Officer Employee may, in the discretion of the Board of Directors of the Corporation, be indemnified by the Corporation to
the fullest extent authorized by the DGCL, as the same exists or may hereafter be amended, against any or all Expenses and Liabilities that
are incurred by such Non-Officer Employee or on such Non-Officer Employee’s behalf in connection with any threatened, pending or
completed Proceeding, or any claim, issue or matter therein, which such Non-Officer Employee is, or is threatened to be made, a party to or
participant in by reason of such Non-Officer Employee’s Corporate Status, if such Non-Officer Employee acted in good faith and in a
manner such Non-Officer Employee reasonably believed to be in or not opposed to the best interests of the Corporation and, with respect to
any criminal proceeding, had no reasonable cause to believe his or her conduct was unlawful. The rights of indemnification provided by
this Section 3 shall exist as to a Non-Officer Employee after he or she has ceased to be a Non-Officer Employee and shall inure to the
benefit of his or her heirs, personal representatives, executors and administrators. Notwithstanding the foregoing, the Corporation may
indemnify any Non-Officer Employee seeking indemnification in connection with a Proceeding initiated by such Non-Officer Employee
only if such Proceeding was authorized in advance by the Board of Directors of the Corporation.

 
SECTION 4.   Determination. Unless ordered by a court, no indemnification shall be provided pursuant to this Article V to a

Director, to an Officer or to a Non-Officer Employee unless a determination shall have been made that such person acted in good faith and
in a manner such person reasonably believed to be in or not opposed to the best interests of the Corporation and, with respect to any
criminal Proceeding, such person had no reasonable cause to believe his or her conduct was unlawful. Such determination shall be made by
(a) a majority vote of the Disinterested Directors, even though less than a quorum of the Board of Directors, (b) a committee comprised of
Disinterested Directors, such committee having been designated by a majority vote of the Disinterested Directors (even though less than a
quorum), (c) if there are no such Disinterested Directors, or if a majority of Disinterested Directors so directs, by independent legal counsel
in a written opinion, or (d) by the stockholders of the Corporation.

 
SECTION 5.   Advancement of Expenses to Directors Prior to Final Disposition.
 
(a)       The Corporation shall advance all Expenses incurred by or on behalf of any Director in connection with any Proceeding in

which such Director is involved by reason of such Director’s Corporate Status within thirty (30) days after the receipt by the Corporation of
a written statement from such Director requesting such advance or advances from time to time, whether prior to or after final disposition of
such Proceeding. Such statement or statements shall reasonably evidence the Expenses incurred by such Director and shall be preceded or
accompanied by an undertaking by or on behalf of such Director to repay any Expenses so advanced if it shall ultimately be determined that
such Director is not entitled to be indemnified against such Expenses. Notwithstanding the foregoing, the Corporation shall advance all
Expenses incurred by or on behalf of any Director seeking advancement of expenses hereunder in connection with a Proceeding initiated by
such Director only if such Proceeding (including any parts of such Proceeding not initiated by such Director) was (i) authorized by the
Board of Directors of the Corporation, or (ii) brought to enforce such Director’s rights to indemnification or advancement of Expenses
under these By-laws.
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(b)       If a claim for advancement of Expenses hereunder by a Director is not paid in full by the Corporation within thirty (30)

days after receipt by the Corporation of documentation of Expenses and the required undertaking, such Director may at any time thereafter
bring suit against the Corporation to recover the unpaid amount of the claim and if successful in whole or in part, such Director shall also be
entitled to be paid the expenses of prosecuting such claim. The failure of the Corporation (including its Board of Directors or any
committee thereof, independent legal counsel, or stockholders) to make a determination concerning the permissibility of such advancement
of Expenses under this Article V shall not be a defense to an action brought by a Director for recovery of the unpaid amount of an
advancement claim and shall not create a presumption that such advancement is not permissible. The burden of proving that a Director is
not entitled to an advancement of expenses shall be on the Corporation.

 
(c)       In any suit brought by the Corporation to recover an advancement of expenses pursuant to the terms of an undertaking, the

Corporation shall be entitled to recover such expenses upon a final adjudication that the Director has not met any applicable standard for
indemnification set forth in the DGCL.

 
SECTION 6.   Advancement of Expenses to Officers and Non-Officer Employees Prior to Final Disposition.
 
(a)       The Corporation may, at the discretion of the Board of Directors of the Corporation, advance any or all Expenses incurred

by or on behalf of any Officer or any Non-Officer Employee in connection with any Proceeding in which such person is involved by reason
of his or her Corporate Status as an Officer or Non-Officer Employee upon the receipt by the Corporation of a statement or statements from
such Officer or Non-Officer Employee requesting such advance or advances from time to time, whether prior to or after final disposition of
such Proceeding. Such statement or statements shall reasonably evidence the Expenses incurred by such Officer or Non-Officer Employee
and shall be preceded or accompanied by an undertaking by or on behalf of such person to repay any Expenses so advanced if it shall
ultimately be determined that such Officer or Non-Officer Employee is not entitled to be indemnified against such Expenses.

 
(b)       In any suit brought by the Corporation to recover an advancement of expenses pursuant to the terms of an undertaking, the

Corporation shall be entitled to recover such expenses upon a final adjudication that the Officer or Non-Officer Employee has not met any
applicable standard for indemnification set forth in the DGCL.

 
SECTION 7.   Contractual Nature of Rights.
 
(a)       The provisions of this Article V shall be deemed to be a contract between the Corporation and each Director and Officer

entitled to the benefits hereof at any time while this Article V is in effect, in consideration of such person’s past or current and any future
performance of services for the Corporation. Neither amendment, repeal or modification of any provision of this Article V nor the adoption
of any provision of the Certificate of Incorporation inconsistent with this Article V shall eliminate or reduce any right conferred by this
Article V in respect of any act or omission occurring, or any cause of action or claim that accrues or arises or any state of facts existing, at
the time of or before such amendment, repeal, modification or adoption of an inconsistent provision (even in the case of a proceeding based
on such a state of facts that is commenced after such time), and all rights to indemnification and advancement of Expenses granted herein or
arising out of any act or omission shall vest at the time of the act or omission in question, regardless of when or if any proceeding with
respect to such act or omission is commenced. The rights to indemnification and to advancement of expenses provided by, or granted
pursuant to, this Article V shall continue notwithstanding that the person has ceased to be a director or officer of the Corporation and shall
inure to the benefit of the estate, heirs, executors, administrators, legatees and distributes of such person.
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(b)       If a claim for indemnification hereunder by a Director or Officer is not paid in full by the Corporation within sixty (60)

days after receipt by the Corporation of a written claim for indemnification, such Director or Officer may at any time thereafter bring suit
against the Corporation to recover the unpaid amount of the claim, and if successful in whole or in part, such Director or Officer shall also
be entitled to be paid the expenses of prosecuting such claim. The failure of the Corporation (including its Board of Directors or any
committee thereof, independent legal counsel, or stockholders) to make a determination concerning the permissibility of such
indemnification under this Article V shall not be a defense to an action brought by a Director or Officer for recovery of the unpaid amount
of an indemnification claim and shall not create a presumption that such indemnification is not permissible. The burden of proving that a
Director or Officer is not entitled to indemnification shall be on the Corporation.

 
(c)       In any suit brought by a Director or Officer to enforce a right to indemnification hereunder, it shall be a defense that such

Director or Officer has not met any applicable standard for indemnification set forth in the DGCL.
 
SECTION 8.   Non-Exclusivity of Rights. The rights to indemnification and to advancement of Expenses set forth in this Article V

shall not be exclusive of any other right which any Director, Officer, or Non-Officer Employee may have or hereafter acquire under any
statute, provision of the Certificate or these By-laws, agreement, vote of stockholders or Disinterested Directors or otherwise.

 
SECTION 9.   Insurance. The Corporation may maintain insurance, at its expense, to protect itself and any Director, Officer or

Non-Officer Employee against any liability of any character asserted against or incurred by the Corporation or any such Director, Officer
or Non-Officer Employee, or arising out of any such person’s Corporate Status, whether or not the Corporation would have the power to
indemnify such person against such liability under the DGCL or the provisions of this Article V.

 
SECTION 10. Other Indemnification. The Corporation’s obligation, if any, to indemnify or provide advancement of Expenses to

any person under this Article V as a result of such person serving, at the request of the Corporation, as a director, partner, trustee, officer,
employee or agent of another corporation, partnership, joint venture, trust, employee benefit plan or other enterprise shall be reduced by
any amount such person may collect as indemnification or advancement of Expenses from such other corporation, partnership, joint
venture, trust, employee benefit plan or enterprise (the “Primary Indemnitor”). Any indemnification or advancement of Expenses under this
Article V owed by the Corporation as a result of a person serving, at the request of the Corporation, as a director, partner, trustee, officer,
employee or agent of another corporation, partnership, joint venture, trust, employee benefit plan or other enterprise shall only be in excess
of, and shall be secondary to, the indemnification or advancement of Expenses available from the applicable Primary Indemnitor(s) and any
applicable insurance policies.
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ARTICLE VI

 
Miscellaneous Provisions

 
SECTION 1.   Fiscal Year. The fiscal year of the Corporation shall be determined by the Board of Directors.
 
SECTION 2.   Seal. The Board of Directors shall have power to adopt and alter the seal of the Corporation.
 
SECTION 3.   Execution of Instruments. All deeds, leases, transfers, contracts, bonds, notes and other obligations to be entered

into by the Corporation in the ordinary course of its business without director action may be executed on behalf of the Corporation by the
Chairman of the Board, if one is elected, the President or the Treasurer or any other officer, employee or agent of the Corporation as the
Board of Directors or the executive committee of the Board may authorize.

 
SECTION 4.   Voting of Securities. Unless the Board of Directors otherwise provides, the Chairman of the Board, if one is

elected, the President or the Treasurer may waive notice of and act on behalf of the Corporation (including with regard to voting and
actions by written consent), or appoint another person or persons to act as proxy or attorney in fact for the Corporation with or without
discretionary power and/or power of substitution, at any meeting of stockholders or shareholders of any other corporation or organization,
any of whose securities are held by the Corporation.

 
SECTION 5.   Resident Agent. The Board of Directors may appoint a resident agent upon whom legal process may be served in

any action or proceeding against the Corporation.
 
SECTION 6.   Corporate Records. The original or attested copies of the Certificate, By-laws and records of all meetings of the

incorporators, stockholders and the Board of Directors and the stock transfer books, which shall contain the names of all stockholders, their
record addresses and the amount of stock held by each, may be kept outside the State of Delaware and shall be kept at the principal office
of the Corporation, at an office of its counsel, at an office of its transfer agent or at such other place or places as may be designated from
time to time by the Board of Directors.
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SECTION 7.   Certificate. All references in these By-laws to the Certificate shall be deemed to refer to the Amended and Restated

Certificate of Incorporation of the Corporation, as amended and/or restated and in effect from time to time.
 
SECTION 8.   Exclusive Jurisdiction of Delaware Courts. Unless the Corporation consents in writing to the selection of an

alternative forum, the Court of Chancery of the State of Delaware shall be the sole and exclusive forum for (i) any derivative action or
proceeding brought on behalf of the Corporation, (ii) any action asserting a claim of breach of a fiduciary duty owed by any director,
officer, stockholder or other employee of the Corporation to the Corporation or the Corporation’s stockholders, (iii) any action asserting a
claim arising pursuant to any provision of the Delaware General Corporation Law or the Certificate or By-laws, or (iv) any action asserting
a claim against the Corporation governed by the internal affairs doctrine. Any person or entity purchasing or otherwise acquiring any
interest in shares of capital stock of the Corporation shall be deemed to have notice of and consented to the provisions of this Section 8.

 
SECTION 9.   Amendment of By-laws.
 
(a)       Amendment by Directors. Except as provided otherwise by law, these By-laws may be amended or repealed by the Board

of Directors by the affirmative vote of a majority of the directors then in office.
 
(b)       Amendment by Stockholders. These By-laws may be amended or repealed at any Annual Meeting, or special meeting of

stockholders called for such purpose in accordance with these By-Laws, by the affirmative vote of at least seventy-five percent (75%) of
the voting power of the outstanding shares entitled to vote on such amendment or repeal, voting together as a single class; provided,
however, that if the Board of Directors recommends that stockholders approve such amendment or repeal at such meeting of stockholders,
such amendment or repeal shall only require the affirmative vote of the majority of the voting power of the outstanding shares entitled to
vote on such amendment or repeal, voting together as a single class. Notwithstanding the foregoing, stockholder approval shall not be
required unless mandated by the Certificate, these By-laws, or other applicable law.

 
SECTION 10. Notices. If mailed, notice to stockholders shall be deemed given when deposited in the mail, postage prepaid,

directed to the stockholder at such stockholder’s address as it appears on the records of the Corporation. Without limiting the manner by
which notice otherwise may be given to stockholders, any notice to stockholders may be given by electronic transmission in the manner
provided in Section 232 of the DGCL.

 
SECTION 11. Waivers. A written waiver of any notice, signed by a stockholder or director, or waiver by electronic transmission

by such person, whether given before or after the time of the event for which notice is to be given, shall be deemed equivalent to the notice
required to be given to such person. Neither the business to be transacted at, nor the purpose of, any meeting need be specified in such a
waiver.
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Exhibit 4.2

 
(English translation)

 
Supplementary Agreement on Matters Related to Share Subscription

 
This Supplementary Agreement on Matters Related to Share Subscription  (hereinafter referred to as “this Agreement”) is entered

into as of April 23, 2018 (hereinafter referred to as the “Effective Date”) in Beijing by and among:
 

(1) Avalon GloboCare Corp. (hereinafter referred to as “Avalon”), a public company in the U.S. (Stock Code: AVCO) with its registered
address at 83 South Street, Suite 101, Freehold, NJ 07728, the U.S.;

 
(2) Avalon (Shanghai) Healthcare Technology Co., Ltd. (hereinafter referred to as “ Avalon Shanghai”), a wholly owned subsidiary of

Avalon incorporated and existing in accordance with the laws of the People’s Republic of China, with its domicile at No. 90 Luke Road,
Pudong New Area, Shanghai;

 
(3) Beijing DOING Biomedical Technology Co., Ltd. (hereinafter referred to as “DOING”), a limited liability company incorporated and

existing in accordance with the laws of the People’s Republic of China, with its domicile at Room 529, 5/F, Building 11, Courtyard
No.7, Songyu North Road, Chaoyang District, Beijing;

 
(4) LIANG DARON (hereinafter referred to as the “Nominal Holder”), a U.S. citizen (Passport No. 506245270), with the permanent

address at 37 Latourette Lane, Staten Island, NY10314; and
 
(5) Lu Wenzhao (hereinafter referred to as the “Guarantor”), a U.S. citizen (Passport No. 470492414), with the permanent address at Room

710, 7/F, Huabin Building, YongAn Dong Li, Chaoyang District, Beijing
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The parties above shall hereinafter be referred to individually as a “Party” and collectively as the “Parties”.
 
Whereas,
 
1. DOING and the Guarantor have reached a consensus on their strategic cooperation and signed a Strategic Cooperation Agreement

between Beijing DOING Biomedical Technology Co., Ltd. and Lu Wenzhao  (hereinafter referred to as the “Strategic Cooperation
Agreement”) on January 22, 2017; and on the same day, the Guarantor issued a Letter of Commitment, which was replaced by the
Guaranty Agreement on February 25, 2017, and at the same time lost its legal validity;

 
2. The parties and other interested parties separately or jointly signed the Four-Party Agreement on Share Subscription (hereinafter

referred to as the “Four-Party Agreement”), Entrusted Shareholding Agreement, Guaranty Agreement, Share Subscription Agreement
and Shares Transfer Agreement (hereinafter collectively referred to as the “Transaction Documents”), agreeing that DOING subscribes
for three million shares of Avalon that are not publicly issued (hereinafter referred to as the “Avalon Shares ”, the actual quantity is
subject to adjustment in accordance with the stipulations in Article 1 herein) at US$ 1 per share, and DOING entrusts the Nominal
Holder with subscription of and hold Avalon Shares in his name on behalf of DOING; on March 3, 2017, DOING paid an earnest money
of RMB 20,640,000 (equivalent to USD 3 million) (hereinafter referred to as the “Earnest Money”) to Avalon Shanghai in accordance
with the Four-Party Agreement, and a share certificate of corresponding amount was issued to the Nominal Holder by Avalon on March
27, 2017; thus the aforementioned share subscription was completed on March 27, 2017 (hereinafter referred to as the “Completion of
Share Subscription”).

 
3. According to the Four-Party Agreement, if DOING fails to complete the filing of outbound investment with the local Commission of

Commerce within one year of the Completion of Share Subscription, upon request of DOING, the total amount of the earnest money
and 20% of the interest on the fund shall be refunded to DOING, and the parties shall restore to the state before the Four-Party
Agreement was signed;
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4. As of the Effective Date of this Agreement, DOING is not able to complete the filing of the outbound investment in Avalon with the

local Commission of Commerce for objective reasons, and the aforementioned one-year period is about to expire;
 
5. Based on the commercial considerations of all parties, the parties agree to enter into this Agreement to make modifications and

supplements to the stipulations in the Transaction Documents.
 

Terms not expressly defined herein shall have the meanings defined in the Four-Party Agreement.
 
Therefore, the parties agree as follows:
 

1. Refund of Partial Earnest Money
 

1.1 Refund of Partial Earnest Money and Interest: The parties agree that Avalon Shanghai shall pay one-third of the earnest money
and corresponding interest on the fund calculated at 20% of the annual interest (collectively referred to as “Partial Earnest Money
and Interest”) in a lump sum to the domestic bank account designated by DOING within one month from the date when DOING
sent a written notice to any of Avalon, Avalon Shanghai or the Guarantor (that is, March 23, 2018). For the avoidance of doubt,
Partial Earnest Money and Interest shall be equal to the product of: (i) one-third of the earnest money (RMB 20,640,000) actually
paid by DOING to Avalon Shanghai on March 3, 2017, multiplied by (ii) 120%. The parties hereby confirm that the total amount of
the Partial Earnest Money and Interest calculated according to the method above is Renminbi Eight Million Two Hundred and Fifty-
Six Thousand Yuan (RMB 8,256,000)

 

 3



 

 
1.2 Adjustment to Avalon Shares : The parties agree and confirm that, on the date when Avalon Shanghai actually pays RMB

8,256,000 to DOING in accordance with Article 1.1 herein, Avalon Shares shall be decreased by one-third and become 2,000,000
shares. DOING agrees to, together with the Nominal Holder, cooperate with Avalon to deal with (including but not limited to
transfer, repurchase and cancel or otherwise) the decreased 1,000,000 shares, with the related costs incurred to be borne by Avalon;
for the avoidance of doubt, neither DOING nor the Nominal Holder is obliged to assume any contribution obligations or
responsibilities to Avalon with regard to the aforementioned decreased 1,000,000 shares. Avalon shall complete the relevant
procedures such as updating of the certificate of Avalon Shares, change of the register of shareholders and announcement of listed
company within five (5) working days thereafter.

 
2. Term Extension and Subsequent Arrangement

 
2.1 Term Extension: The parties agree to extend the one-year period from the Completion of Share Subscription as stipulated

in the Transaction Documents (from March 27, 2017 to March 26, 2018) until July 31, 2018. DOING promises not to
implement any of the stipulations in this Article 2 during such extended term. Upon expiration of the extended term, unless
it is otherwise agreed by the parties, DOING is entitled to implement any of the stipulations in Article 2.2 and/or Article
2.3 at any time to choose to transfer all or part of the remaining Avalon Shares (that is, 2,000,000 shares minus the shares
already transferred under Article 2.2) to the designated Nominal Holder, or choose to request Avalon Shanghai to refund all
or part of the remaining Earnest Money (“Remaining Earnest Money” refers to the amount of RMB13,760,000 after the
Earnest Money is deducted by the Partial Earnest Money and Interest refunded under Article 1 herein, minus the amounts
refunded under Article 2.2 and Article 2.3) and interest on the corresponding fund. This right of option should stay
effective without any limit of time.
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2.2 Transfer Shares to Nominal Holder Designated by DOING: Upon expiration of the extended term, in accordance with

Article 2 “Share Transfer/Termination of Shareholding Entrustment” of the Four-Party Agreement and further
consultations of the parties, DOING is entitled to issue a written notice requesting all or part of the Remaining Avalon
Shares (hereinafter referred to as the “Transferred Shares”) to be transferred to its designated Nominal Holder, and
requiring Avalon Shanghai to cooperate in refunding the Remaining Earnest Money corresponding to the Transferred
Shares, and DOING will designate another Nominal Holder (hereinafter referred to as the “New Nominal Holder”) to pay
Avalon a subscription price equal to the amount of the Remaining Earnest Money already refunded by Avalon Shanghai.
Upon request of DOING, the subscription price can be paid in Renminbi to Avalon Shanghai, and Avalon should issue a
written document to DOING to confirm the payment method of such subscription price. Avalon shall, within five (5)
working days after the subscription price is paid, cancel the Original Nominal Holder Daron Liang as a shareholder and
withdraw the certificate for the Transferred Shares held by him, register the New Nominal Holder as Avalon’s shareholder
and right holder, issue a new certificate for the Transferred Shares to him, and assist with completion of the shares transfer.
When requested by DOING, Avalon and DOING should cooperate with each other to complete the filing of the outbound
investment with the local Commission of Commerce, including but not limited to assistance in providing relevant
documents and materials and in handling the relevant procedures.

 
2.3  Restoration: Upon expiration of the extended term, DOING is entitled to choose to request Avalon Shanghai to refund all

or part of the Remaining Earnest Money and corresponding interest on the fund calculated at 20% of the annual interest in a lump
sum to the bank account designated by DOING within five (5) working days from the date when DOING sends a written notice to
either Avalon or Avalon Shanghai. For the avoidance of doubt, the interest on the aforementioned fund shall be calculated from the
date when DOING pays the Earnest Money to Avalon Shanghai pursuant to the Four-Party Agreement (March 3, 2017) until the
date when the corresponding Earnest Money and interest on the fund is actually refunded by Avalon Shanghai.
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3. Liability for Breach

 
Any party failing to perform any of its obligations hereunder or failing to comply with its commitments made herein shall be

deemed a breach of this agreement. In particular, in the event of a breach of payment obligation, the breaching party shall pay to the
non-breaching party, in addition to outstanding payment, liquidated damages at 1‰ per day of the due amount starting from the due
date to the actual payment date. Moreover, if any breach of the breaching party brings about any direct economic losses to the non-
breaching party, payment of the aforementioned liquidated damages shall not affect the breaching party’s obligation to make full
compensation for such losses suffered by the non-breaching party.

 
4. Guarantee

 
The Guarantor hereby agrees and promises that the Guarantor shall make every effort to make the Nominal Holder, Avalon and

Avalon Shanghai properly perform their obligations hereunder, and assume joint and several liabilities for any breach of the parties
above.

 
5. Miscellaneous

 
5.1 Exchange Rate: The parties agree that the exchange rate of USD against RMB used hereunder shall adopt the exchange

rate announced by China Foreign Exchange Trade System on the day of payment. Losses resulting from the change of
exchange rate shall be borne by the parties respectively.

 
5.2 Notice: The parties agree that notices from any party should be delivered to one or more of the other parties by e-mail or

courier or other means agreed by the parties.
 

5.3 Confidentiality: The parties agree to keep the information and matters in relation to this Agreement strictly confidential
and not to disclose to any third party.

 

 6



 

 
5.4 Validity: This Agreement shall take effect as of the date when signed by all the parties, which is legally binding on all the

parties. The parties agree that, in the event of any discrepancy or inconsistency between the Transaction Documents and
the Guarantee Agreement, this Agreement shall prevail. In particular, the effectiveness, modification or performance of the
Strategic Cooperation Agreement between DOING and the Guarantor shall not affect the validity or performance of any
terms herein.

 
5.5 Governing Law: This Agreement shall be governed by and interpreted in accordance with the laws of the People’s

Republic of China.
 

5.6 Dispute Resolution: All disputes arising out of, or relating to, this Agreement shall be solved through friendly consultation.
If the consultation fails, the dispute should be submitted, by any party hereto, to Beijing Arbitration Commission and be
solved by arbitration in accordance with the arbitration rules in effect at that time. The arbitration shall be held in Beijing
and Chinese shall be the language used during arbitration. The award rendered by arbitration shall be final and binding on
all the parties. The parties agree to waive their right to bring an action against the arbitral award.

 
5.7 Counterparts: This Agreement is made in quintuplicate in Chinese, each party holding one copy respectively, with the five

counterparts being equally authentic.
 

In witness whereof, the parties hereto have executed this Agreement the date and year first before written.
 

[No text below]
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[No text on this page. It’s the signature page of the Supplementary Agreement on Matters Related to Share Subscription.]
 
Avalon GloboCare Corp.
 
Signature of Authorized Representative: /s/David Jin
 

Signature Page



 

 
[No text on this page. It’s the signature page of the Supplementary Agreement on Matters Related to Share Subscription.]
 
Avalon (Shanghai) Healthcare Technology Co., Ltd. (Company Seal)
 
Signature of Legal Representative or Authorized Representative: /s/Meng Li
 

Signature Page



 

 
[No text on this page. It’s the signature page of the Supplementary Agreement on Matters Related to Share Subscription.]
 
Beijing DOING Biomedical Technology Co., Ltd. (Company Seal)
 
Signature of Legal Representative or Authorized Representative: /s/Yonghong Tang
 

Signature Page



 

 
[No text on this page. It’s the signature page of the Supplementary Agreement on Matters Related to Share Subscription.]
 
Nominal Holder: LIANG DARON
 
Signature: /s/Daron Liang
 

Signature Page



 

 
[No text on this page. It’s the signature page of the Supplementary Agreement on Matters Related to Share Subscription.]
 
Guarantor: Lu Wenzhao
 
Signature: /s/ Lu Wenzhao
 

Signature Page


